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Viewpoint

Consumer Protection Act and
Medical Profession

The Indian consumer movement in the
health care sector is a crossroads. On the
one hand public awareness has been in-
creasing, while on the other hand, the stan-
dards of health care delivery have been de-
teriorating. The budgetary alocation for
Health has been steadily declining over the
years. The resurgence of diseases like ma-
laria has brought to the fore a basic contra-
diction in our health policy, a vital policy
which is decided without any participation
from consumers of health care.

Many factors have contributed in mak-
ing the prevalent situation in the health
care fiedd grim. The plight of the consumers
of health care is peculiar. The consumer has
to bear the adverse effects of many policy
decisions but he has no say at dl in the for-
mulation of the policy. Moreover he has no
forum to get his grievances redressed. The
medical profession is the nodal sector of
the health care "Industry”. The contribu-
tion of the profession in the health care de-
livery system is vital.

The situation is complex in our country
due to the different disciplines of medicine
which have been traditionally and histori-
caly practised. Regulation of the different
disciplines of medicines is very important.
However, this aspect has remained neglect-
ed over the years. A plethora of medical
colleges, mostly ill-equipped and started
on capitation fees has complicated the situ-
ation further. The consumer is caught in
catch-22 situation. On one hand, he had to
deal with the powerful combine of an ill-
equipped, uncontrolled, mercenary medi-
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ca profession, a corrupt political |eader-
ship, defunct regulatory bodies, an over-
burdened legal system and on the other
hand, he has to face a grim health situation

“and the various maladies arising out of it.

There is however, a glimmer of hope on
the horizon. The discontent of the health
care consumer has been provided an outlet
by the new Consumer Protection Act. It has
aso generated intense controversy in the
health care field.

The Consumer Protection Act (COPRA)

It is necessary to understand the Act
first in order to redlize its implications for
the consumers as well as the medical pro-
fesson. The Consumer Protection Act was
enacted by the Parliament in 1986. This Act
created Consumer Councils and other fora
to settle consumer disputes. This Act seeks
to promote and protect the rights of con-
sumers such as:

1. The right to be protected against mar-
keting of goods which are hazardous to
life and property.

2. Theright to be informed about the qual-
ity, quantitity, potency, purity, standard
and price of the goods in order to pro-
tect consumers against unfair trade
practice.

3. The right to be assured that consumer
interest will receive due consideration
with appropriate authority.

4. Theright to be assured access to a vari-
ety of goods at competitive prices.

5. The right to seek redressal against un-
far trade practices or unscrupulous ex-
ploitation of consumers.

6. Theright to consumer education.
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These objectives are sought to be pro-
moted through the setting up of Consumer
Councils at the central and state levels and
Consumer Commissions and fora at the
district, state and central level. These bod-
ies, though quasijudicial, have powers of
the Civil Courts for the purpose of this Act
(Sec. 13). Theseinclude Section 193 and 228
of the Indian Pena Code and Section 195
and Chapter XXVI of Civil Procedure code
consisting of:

Sec. 27— Summonsof defendents
Sec. 28— Serviceof summons

Sec. 30— Power to order discovery
Sec. 31— Summonsto witnesses
Sec. 32 - Penalty for default

Orders Xl and XIX — Impounding docu-
ments, orders to file affidavit. Order and
power to alow cross examination.

Under the Consumer Protection Act
there is no court fee or stamp duty. The
complaint can be filed, in a specific format,
as a simple letter. There is a specific time
frame in which the disposal of cases is al-
lowed. After the complaint is registered the
notice is sent to the respondent. The re-
spondent has to file the reply within 45
days, failing which, exparte hearing can be
held. Any appeal against the order of the
forum as Commission has to be filed within
30 days. Provisions of Evidence Act and
Limitation Act are applicable under this
Act. In fact, it needs to be stressed that the
procedures under this Act are judicia in
nature.

The financia ceilings on damages for
various bodies created under this Act are
as follows: () District forum-Upto Rupees
Five Lakh; (r)) State Commission-Upto Ru-
pees Twenty Lakhs;, and (Hi) National
Commission-No Ceiling.

The National Commission is headed by
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either a gtting or retired Supreme Court
Judge. It has four other members who are
persons of ability, integrity, standing and
have adequate knowledge or experience of
or have a capacity to deal with problems
related to economics, law, commerce, ac-
countancy, industry, public affairs or ad-
ministration. One of these members is a
woman (Sec. 20). The State Commission
has a sitting or retired Judge of High Court
as President and two other members one
of which is a woman (Sec. 16). Smilarly,
the District forum has a President, a sitting
or retired District Judge, with two mem-
bers, one of which, isawoman (Sec. 10).

As per the amendments enacted in 1993
the members of the State National Com-
mission and the district fora are selected by
a committee which includes Judge of the
High Court for State and Didtrict fora and
Judge of the Supreme Court for National
Commission.

Definition of Consumer

Under COPRA the definition of 'con-
sumer' is wide. Any person purchasing
goods or indulging in the use of these
goods is termed as consumer. If a toy is
brought by parents for the child, the child
becomes a consumer of the toy company by
virtue of using the toy. Similarly, if a drug
is bought by a patient and the payment is
made by somebody else, either an employ-
er or an insurance company, the patient is
the consumer for the drug company.

'Service' under COPRA means service
of any description which is made available
to potential users and includes the provi-
sion of facilities in connection with bank-
ing, financing, insurance, transport pro-
cessing, supply of eectrica or other ener-
gy, boarding and lodging, entertainment.
However, there are two exclusion clauses:
(i) Any service which is availed free of cost;
and (it) Service of personal nature (contract
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of service). These two types of services are
excluded from the ambit of the COPRA.

Is Patient' a Consumer? Is Medical Ser-
vice a " Personal Service'?

The answer to the first question is an
unequivocal yes. The consumer of the
health care industry cannot be excluded
from the Act. It is not only the doctors who
are involved in health care delivery but
also the pharmaceutical industry, medica
equipment companies and other ancilliary
industries. If the patient is not taken as a
consumer, then the other sectors involved
in health care can aso escape the provi-
sions of COPRA.

The answer to the second question is
NO. The doctor patient relationship cannot
be termed as personal service. Contract of
Service denotes a master-servant relation-
ship. Can anyone honestly say that doctor-
patient relationship is of this type? A pa-
tient seeks a doctor's service for profession-
a reasons. In this relationship the patient
cannot control or dominate the relation-
ship. In the case of a master-servant rela
tionship a servant can be hired or fired at
the master's will. Is the patient in a position
to do such hiring and firing? To claim that
is s0 is to ignore the socio-economic reali-
tiesin society.

Definition of Medical Negligence

The definition of medical negligence
has not changed over decades. Failure to
exercise reasonable skill as per the genera
standards and prevalent situation is
termed as medical negligence. Therefore
fallure to cure, occurrence of infection,
complication, even a death, cannot be taken
in isolation and termed as medical negli-
gence. Law does not expect each medical
practitioner to exercise highest skills. The
doctor has no doubt a discretion in choos-
ing treatment which he proposes to give to
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a patient and such discretion is relatively
ampler in case of emergency. (L.B. Joshi vs.
T.R. Godbole 1968 Act 183 p. 187).

It would be worthwhile to quote here a
ruling given by Lord Denning in Roe vs.
Minister of Health (1954 2 QB. 66): One fi-
nal word. These two men have suffered
such terrible consequences that there is a
natural feding that they should be com-
pensated. But we should be doing a disser-
vice to the community at large if wewere
to impose liability on hospitals and doctors
for everything that happens to go wrong.
Doctors would be led to think more of their
eown safety than of the good of their pa-
tients. Initiative would be stifled and confi-
dence shaken. A proper sense of propor-
tion requires us to have regard to the con-
ditions in which hospitals arid doctors have
to Work. We must insist on due care for the
patient at every point but we must not con-
demn as negligence that which is only a
misadventure.

A practitioner can only be held liable in
this respect if his diagnosis is so palpably
wrong as to prove negligence, that is to say
if his mistake is of such nature as to imply
absence of reasonable sill and care on his
part, regard being had to the ordinary level
of sill in the profession (Nathan Medical
Negligence 1957, pp 43-44).

Lord Denning in Hucks vs. Cole (1968,
118 New L.J. 469) said: A charge of profes-
siona negligence against a medical man
was serious, it stood on a different footing
to a charge of negligence against the driver
of a motor car. The consequences were far
more serious. It afected his professional
status and reputation. The burden of proof
was correspondingly greater. As the charge
was so grave, so should the proof be clear.
With the best will in the world, things
sometimes went amiss in surgical opera-
tions or medical treatment. A doctor was
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